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European M&A Market Development 2008 — H1 2020

(source: Mergermarket)
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Impact of COVID-19 on
the M&A Deal Points




Storms brewing: European M&A Outlook 2019 (Sept. 2019!)

Key findings

Your World First

Storms brewing:
— European M&A
Outlook 2019

= A study of European M&A activity

I

ﬂ ﬂ M&A appetite weakens.

T
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Financing conditions
to tighten.

Distressed M&A and

restructuring to rise.
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CMS European M&A Study 2020

* Beginning of March 2020, outbreak of
the COVID-19 pandemic

«  Shortly thereafter, launch of the CMS
European M&A Study 2020 on 11t
March 2020

» The wrong time but still relevant?
«  Which lessons can be derived from our
e CMS European M&A Studies 2007 to
" CMS European 20207
M&A Study 2020 . - > Exploit the data from the financial
=K crisis of 2007 to 2009/2010

» Draw conclusions and provide an
outlook on the development of the
Deal Points 2020/2021

« This information is relevant due to
» 0Ongoing activity in the M&A market

» Particularly observed in the small
cap/mid cap market
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Finance M&A Panel Survey: Market Expectation June 2020

Deal Drivers Show Stoppers

« Consolidation *  Price gap

* Cost synergies *  Overall economic situation and uncertainty
«  Growth, technology and expansion into *  Financing difficult to secure

new markets suspended

Focus in SPA negotiations on

« COVID-19 MAC Clauses

« Purchase Price Adjustment Clauses
« Financing secured at Signing

8 Impact of COVID-19 on European M&A and European M&A deal points | 16 July 2020 CMS



Executive Summary (Europe)

 Purchase Price Adjustment Mechanisms (PPA)

» M&A Deals with PPA are consistently decreasing. PPA became even less
popular during the financial crisis.

» We anticipate this trend will continue and expect fixed purchase prices in
the majority of M&A deals throughout the COVID-19 crisis.

e Earn-outs

» Since the financial crisis Earn-out clauses have consistently increased.
We expect this overall trend will continue. Earnings based Earn-outs
decreased during the peak of the financial crisis, whilst turnover based
Earn-outs increased.

» We anticipate a similar development in the COVID-19 crisis.
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Executive Summary (Europe)

« Basket

» Transactions with baskets increased since the financial crisis. However,
during the financial crisis, baskets became more buyer friendly with first
dollar concepts and lower baskets (less than 1% of the purchase price)
used in a majority of the deals. This trend continued after the financial crisis
up to today.

» We anticipate this trend will continue throughout the COVID-19 crisis.

 Caps
> Liability caps increased and became more buyer friendly during the
financial crisis. We anticipate a similar increase however, not to the same
extent in the COVID-19 crisis. In the last 5 years, we saw an increase of
lower caps (less than 10% of the purchase price) driven by an increased
use of W&I insurance coverage.

» We expect that even more W&l insurances will be taken out often during
the COVID-19 crisis to protect the buyer. In turn, we anticipate a decrease

of buyer friendly caps.
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Executive Summary (Europe)

« W&I Insurances

» As the financial crisis occurred prior to the popularity of W&l insurances in
Europe, a correlation between the use of W&l insurances and the financial
crisis may not be drawn.

» However, we anticipate an increase in the use of W&l insurances during
the COVID-19 crisis, given the buyer's need for protection.

e MAC Clauses

» The popularity of MAC clauses did not increase during the financial crisis
and we expect the same during the COVID-19 crisis.

» We anticipate an increase of MAC clauses triggered by the deterioration of
overall market conditions.
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Executive Summary (Europe)

 Arbitration Clauses

« Transactions with arbitration clauses decreased during the financial crisis.
However, we do not anticipate this during the crisis.

« The past four years have seen an increase of arbitration clauses and we
expect this trend to continue.
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The seller warrants the accuracy of a fixed pre-closing balance

sheet and covenants that there are no leakage payments (e.g.
dividends and management charges) by the target to the seller.



Purchase Price Adjustment
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Frequency of Locked Box Mechanism

SECTOR 2010 - 2018 2018 2019
BANKING & FINANCE 47% 65% 48%
HOTELS & LEISURE 46% 57% 29%
ENERGY & CLIMATE CHANGE 41% 57% 67%
CONSUMER PRODUCTS 57% 79% 57%
TECHNOLOGY, MEDIA & COMMUNICATIONS 50% 58% 53%
INFRASTRUCTURE & PROJECTS 27% 33% 50%
LIFE SCIENCES & HEALTHCARE 52% 56% 76%
REAL ESTATE & CONSTRUCTION 31% 34% 39%
INDUSTRY 52% 64% 69%
BUSINESS (OTHER SERVICES) 47% 63% 50%
CMS AVERAGE 47% 59% 56%

100% = transactions with no purchase price adjustment mechanism

15 Impact of COVID-19 on European M&A and European M&A deal points | 16 July 2020 CMS



C/M / S/

Law . Tax

Earn-out

An earn-out mechanism in a purchase agreement
most commonly provides for additional consideration to be
payable by the buyer after completion, usually dependent
upon the performance of the acquired business during an
agreed earn-out period. In such circumstances the benefits
and risks of the target business post-acquisition are shared
between the seller and buyer. Sellers will potentially see
the purchase price increased but must remain engaged in
the business to secure increased value. The buyer benefits
by linking the final overall purchase price both to historic
performance and also how the business operates under its
ownership.



Earn-outs
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Earn-outs

EBIT/EBITDA & Turnover based Earn-outs (Europe)

Turnover based Earn-outs =e=EBIT/EBITDA based Earn-outs
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Liability Caps

Less than 10% and less than 50 % of Price (Europe)
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Use of W&I insurances
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MAC Clauses
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Arbitration Clauses
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European M&A Study 2020

2019 results at a glance

2010 — 2018 2018 2019 TREND 2010 — 2018 2018 2019 TREND
DEALS WITH PURCHASE PRICE ADJUSTMENT 4506 44% 45% LIABILITY CAPS
EARN-OUTS 18% 23% 21% oM - NO CAPS 14% 11% 10% &
— SHORT EARN-OUTS (12 MONTHS OR LESS) 24% 20% 23% M - HEESS TS0 OF FERIEE 54% 58% 58% W)
— LESS THAN 10% OF PRICE 13% 18% 16%
— LONG EARN-OUTS (36 MONTHS OR MORE) 2%  23% 17%
LIMITATION PERIODS
— EBIT/EBITDA-BASED EARN-OUTS 41% 39% 39% Wy
~ 12 - 18 MONTHS 33% 20% 33% N
~ TURNOVER-BASED EARN-OUTS 31% 33% 40% ¢
~ 12 — 24 MONTHS 64% 66% 69% €
— BASKET 66% 68% 66% Augy
— MORE THAN 24 MONTHS 200 24% 19% ‘W
— LOWER BASKET .
(LESS THAN 1% OF PRICE) 56%  64% 62% SECURITY FOR WARRANTY CLAIMS 32% 31% 33% M
— HIGHER BASKETS 276 19% 23% — RETENTION FROM PRICE 28% 27% 31%
(MORE THAN 1.5% OF PRICE)
- % 58% 54%
~ FIRST DOLLAR RECOVERY 78% 84% 80% W@ ESCROW ACCOUNT 50% 58% 54%
MAC CLAUSE 14% 14% 16% o
ARBITRATION CLAUSE 34% 33% 34% o
— APPLICABILITY OF INTERNATIONAL RULES a1% 23% 2%

RATHER THAN NATIONAL RULES
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Europe/US differences

EUROPE

US

PURCHASE PRICE ADJUSTMENT
WORKING CAPITAL ADJUSTMENT
EARN-OUT DEALS

DE MINIMIS

BASKET

BASKET THRESHOLD (1% OR LESS)
‘EXCESS ONLY’ RECOVERY (BASKET)
‘FIRST DOLLAR’ RECOVERY (BASKET)
SUB-25% LIABILITY CAPS

MAC CLAUSES

45%
41%
21%
73%
66%
62%
20%
80%
43%
16%

95%
92%
27%
39%
97%
97%
74%
23%
95%
97%
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2019 results at a glance

Deal size comparison

< EUR 25M

EUR 25M - 100M

> EUR 100M

PURCHASE PRICE ADJUSTMENT (PPA)
LOCKED BOX (NO PPA)

EARN-OUTS

SHORT EARN-OUTS (12 MONTHS OR LESS)
LONG EARN-OUTS (MORE THAN 36 MONTHS)
EBIT/EBITDA-BASED EARN-OUTS
TURNOVER-BASED EARN-OUTS

LIABILITY CAP (LESS THAN 10% OF PRICE)
LIABILITY CAP (LESS THAN 25% OF PRICE)
W&I INSURANCE USAGE

LIMITATION PERIOD (OF MORE THAN 24 MONTHS)

SECURITY FOR WARRANTY CLAIMS

ESCROW ACCOUNT (IF SECURITY FOR WARRANTY CLAIMS IS AGREED)

MAC CLAUSE
ARBITRATION
TAX INDEMNITY CLAUSE

42%
48%
22%
29%
13%
43%
43%
10%
27%

7%
25%
34%
49%
14%
26%
58%

50%
63%
24%
16%
20%
39%
39%
22%
58%
28%
32%
34%
59%
20%
43%
69%

51%
85%
13%

0%
38%
22%
22%
29%
54%
49%
21%
24%
63%
19%
47%
63%
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© CMS Legal Services EEIG

C /M /S / Law-Now"

Law.Tax

Your free online legal information service.

A subscription service for legal articles
on a variety of topics delivered by email.
cms-lawnow.com

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an
organisation of independent law firms. CMS EEIG provides no client services. Such services are solely
provided by CMS EEIG’s member firms in their respective jurisdictions. CMS EEIG and each of its
member firms are separate and legally distinct entities, and no such entity has any authority to bind
any other. CMS EEIG and each member firm are liable only for their own acts or omissions and not
those of each other. The brand name “CMS” and the term “firm” are used to refer to some or all

of the member firms or their offices.

CMS locations:

Aberdeen, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Belgrade, Berlin, Bogotd, Bratislava,
Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai, Duesseldorf, Edinburgh,
Frankfurt, Funchal, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Johannesburg, Kyiv, Leipzig,
Lima, Lisbon, Ljublijana, London, Luanda, Luxembourg, Lyon, Madrid, Manchester, Mexico City,
Milan, Mombasa, Monaco, Moscow, Munich, Muscat, Nairobi, Paris, Podgorica, Poznan, Prague,
Reading, Rio de Janeiro, Riyadh, Rome, Santiago de Chile, Sarajevo, Seville, Shanghai, Sheffield,
Singapore, Skopje, Sofia, Strasbourg, Stuttgart, Tirana, Utrecht, Vienna, Warsaw, Zagreb and Zurich.



