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CMS European M&A Study 2022 and European M&A 
Outlook 2023
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Ø 15th Edition
Ø Over 6,000 CMS 

transactions 
analysed

Ø 509 private M&A 
deals in 2022

Ø CMS Trend Index
Ø European/US 

comparison
Ø European regional 

Differences
Ø Deal size analysis
Ø Special report on 

trends in  AsPac, 
Africa, MEA and 
LATAM

Ø 10th Edition
Ø 330 executives 

surveyed
Ø ESG factors in 

M&A
Ø FDI environment
Ø Tightening 

Financing 
Conditions

Ø Sector watch
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European M&A trends 2018-2022 YTD 
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Introduction
Number of transactions 2010 - 2022
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Introduction
Main deal driver 2018 - 2022
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Introduction
Sectors 2010 - 2022
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2022 results at a glance
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< EUR 25M EUR 25M – 100M > EUR 100M

PURCHASE PRICE 
ADJUSTMENT (PPA)

44% 52% 56%

LOCKED BOX (NO PPA) 56% 79% 67%

EARN-OUTS 30% 29% 9%

- SHORT EARN-OUTS 
(12 MONTHS OR LESS)

22% 15% 33%

- LONG EARN-OUTS 
(MORE THAN 36 MONTHS)

15% 26% 0%

- EBIT / EBITDA-BASED 
EARN-OUTS

48% 68% 60%

- TURNOVER-BASED 
EARN-OUTS

29% 13% 40%

LIABILITY CAP 
(LESS THAN 10% OF PRICE)

7% 19% 42%

LIABILITY CAP 
(LESS THAN 25% OF PRICE)

28% 45% 55%

< EUR 25M EUR 25M – 100M > EUR 100M

W&I INSURANCE USAGE 5% 27% 58%

LIMITATION PERIOD (OF MORE 
THAN 24 MONTHS)

30% 23% 26%

SECURITY FOR WARRANTY 
CLAIMS

30% 23% 26%

ESCROW ACCOUNT 
(IF SECURITY FOR WARRANTY 
CLAIMS IS AGREED)

34% 40% 57%

MAC CLAUSE 14% 12% 6%

ARBITRATION 27% 47% 46%

TAX INDEMNITY CLAUSE 56% 64% 65%



Earn-Out
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Earn-out
Trend Index 2010 - 2022
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Earn-out
Comparison of criteria used for Earn-out

100% = all evaluated transactions
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Frequency of Earn-out Mechanism
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100% = all evaluated transactions of the respective sector

SECTOR 2010 – 2021 2021 2022

BANKING & FINANCE 15% 21% 35%

HOTELS & LEISURE 11% 16% 18%

ENERGY & CLIMATE CHANGE 17% 29% 19%

CONSUMER PRODUCTS 18% 23% 26%

TECHNOLOGY, MEDIA & COMMUNICATIONS 26% 34% 29%

INFRASTRUCTURE & PROJECTS 8% 0% 67%

LIFE SCIENCES & HEALTHCARE 33% 44% 54%

REAL ESTATE 12% 7% 21%

INDUSTRY 17% 22% 19%

BUSINESS (OTHER SERVICES) 23% 29% 18%

CMS AVERAGE 19% 26% 27%



PPA
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Purchase Price Adjustment 2010 – 2022
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YES
49%

NO
51%

LOCKED BOX

YES NO

2010 – 2021

45% 55%

YES
59%

NO
41%

LOCKED BOX

YES NO

2021

47% 53%

YES
62%

NO
38%

LOCKED BOX

YES NO

2022

48% 52%

100% = all evaluated transactions
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Chosen Criteria
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2010 – 2021 2021 2022

EQUITY / NET ASSETS
8%

19%
17%

EARNINGS
5%

4%
4%

56%
57%

40%
CASH & DEBT

49%
44%

38%
WORKING CAPITAL

TURNOVER

OTHER

4%
6%
6%

19%
11%

20%

Cash & debt does not include ‘cash only’ and ‘debt only’
100% = all transactions including a purchase price adjustment – multiple criteria may apply



Purchase Price Adjustment Europe / US
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NO YES

EUROPE

52% 48%

NO YES

US

8% 92%

100% = all evaluated transactions



De Minimis and 
Liability Caps
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De Minimis Levels 2011 – 2022
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100 % = all evaluated transactions 2010 – 2021 2021 2022

0.1% – 0.25% OF THE PURCHASE PRICE
26%

24%
21%

0.5% – 1% OF THE PURCHASE PRICE
4%

3%
5%

28%
26%

29%
NO DE MINIMIS CLAUSE

32%
39%

31%
FROM EUR 1.00 TO 0.1% OF THE PURCHASE PRICE

0.25% – 0.5% OF THE PURCHASE PRICE

MORE THAN 1% OF THE PURCHASE PRICE

6%
5%

7%

4%
3%

6%
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Liability caps
Time trend 2010 - 2022  

100% = all evaluated transactions
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Amount of Liability Cap by Deal Size
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10% – 25% OF THE PURCHASE PRICE
13%

26%
21%

OVER 50% OF THE PURCHASE PRICE
0%

4%
6%

10%
5%

13%
NO PROVISION

42%
19%

7%
LESS THAN 10% OF THE PURCHASE PRICE

25% – 50% OF THE PURCHASE PRICE

PURCHASE PRICE

8%
14%

27%

27%
32%

27%

< EUR 25m EUR 25m – 100m > EUR 100m 100 % = all evaluated transactions



Time Trend Europe 
Liability Caps of more than 50%
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2010 – 2021 2021 2022

FRANCE
27%

22%
29%

5%

26%
38%

35%
BENELUX

68%
62%

51%
CEE

GERMAN-SPEAKING COUNTRIES
28%

37%
38%

50%
60%
60%

100 % = all transactions with a basket No data for region Nordic before 2022 
available 

NORDIC

SOUTHERN EUROPE

UK
61%

41%
54%



W&I Insurance
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Warranty & Indemnity insurance
Frequency of Warranty & Indemnity insurance 2010 – 2022 

100% = all evaluated transactions
No data for region Nordic before 2022 available

ECLA GCRT – M&A Trends | 11 May 2023



Europe/US 
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MAC clauses
Europe / USA

100% = all evaluated transactions
*The US data was derived from "SRS Acquiom 2022 M&A Deal Terms Study" produced by SRS Acquiom Inc.

ECLA GCRT – M&A Trends | 11 May 2023



Europe / US differences
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2021 
EUROPE

2022 
EUROPE

2020 / 2021
US ABA

2021
US SRS

2022 
US SRS

PURCHASE PRICE ADJUSTMENT 47% 48% 93% 91% 92%
WORKING CAPITAL ADJUSTMENT 44% 49% 87% 87% 88%
EARN-OUT DEALS 26% 27% 20% 19% 18%
DE MINIMIS 74% 72% 38% 28% 25%
BASKET 67% 69% 90% 85% 84%
BASKET THRESHOLD (1% OR LESS) 67% 63% 96% 91% 94%
‘EXCESS ONLY’ RECOVERY (BASKET) 16% 19% 75% 54% 54%
‘FIRST DOLLAR’ RECOVERY (BASKET) 84% 81% 13% 45% 44%
SUB-25% LIABILITY CAPS 41% 39% 99% 90% 97%
MAC CLAUSES 16% 13% 96% 98% 98%
SECURITY FOR CLAIMS 28% 28% 63% 68% 65%
W&I INSURANCE USED 19% 16% 65% N/A 44%



2023 
Boom and Gloom?
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CMS European M&A Outlook 2023: Key findings
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Managing 
valuation 

gaps

Spotting 
the 

inflation 
peak

Distressed 
and carve-
out activity 

to rise
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What do you expect to happen to the level of European M&A activity over the next 12 months? 
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0%
2%

20%

25%

53%

17%

36%

9%

21%
17%

31%

42%

16%

11%

0%
0

10

20

30

40

50

60

Increase significantly Increase somewhat No change Decrease somewhat Decrease significantly

2020 2021 2022
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What trends do you expect to see in European M&A in the next 12 months? 
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0%

2%

2%

2%

3%

5%

7%

8%

9%

16%

22%

24%

0% 5% 10% 15% 20% 25% 30%

Increased number of IPOs

More extensive due dil igence exercises

Dual track sale

Quicker completion times

Fewer cross-border deals

Greater shareholder activism

More opportunity for minority stakes/joint ventures

More deals fail ing to complete

Distressed debt opportunities

Lower valuations

More carve-outs/spin-offs

Increased PE activ ity
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What do you believe will be the principal obstacles to M&A activity in Europe over the next 12 months? 

30

0%

2%

4%

6%

8%

8%

8%

9%

11%

13%

15%

16%

0% 2% 4% 6% 8% 10% 12% 14% 16% 18%

Trade wars

Pressure to focus on returning funds to shareholders

Supply chain issues

Trading relations between the UK and EU

The repercussions of the COVID-19 crisis

Inflationary and interest rate pressures

Political instability in Eastern Europe

Currency fluctuations

The repercussions of the war in Ukraine

Regulatory changes

Financing difficulties

Vendor/acquirer valuation gap
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Buy-side
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5%

7%

10%

12%

14%

15%

16%

21%

0% 5% 10% 15% 20% 25%

Digitalisation

Relative weakness of European
currencies

Turnaround opportunities

Increased appetite from foreign
acquirers

Consolidation in overcrowded
markets

Private equity buyouts

Cash-rich corporate acquirers

Undervalued targets

6%

8%

7%

16%

15%

22%

26%

0% 5% 10% 15% 20% 25% 30%

A pick-up in valuations

Private equity divestments

Succession issues

Capital raising for expansion in faster
growing areas

Regulatory changes EU-wide or in
European jurisdictions

Non-core asset sales from larger
companies

Distress-driven M&A

Sell-side

What do you believe will be the greatest drivers of M&A activity in Europe over the next 12 months? 
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Which form of regulation do you find most challenging when doing a deal in Europe? 
(Please select the two most important, 1 = most important, 2 = second most important)
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3%

6%

14%

22%

14%

8%

17%

16%

1%

3%

9%

11%

13%

15%

17%

31%

0% 5% 10% 15% 20% 25% 30% 35%

Bribery & corruption regulation

Export controls/foreign direct investment regimes

Financial regulation

ESG related regulation

Data protection

Antitrust

Environmental regulations

Labour & employment

Rank 1 Rank 2



CMS European M&A Study 2022 and European M&A Outlook 2023
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ESG Considerations 
in M&A transactions
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How do you expect ESG scrutiny to change in deals over the next three years?

35

48%

42%

10%

0% 0%
0%

10%

20%

30%

40%

50%

60%

Significant increase Moderate increase No change Moderate decrease Significant decrease
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How do you expect due diligence to change in terms of ESG factors in transactions in the next three years?

36

44%

53%

33%

60%

30%

53%

37%

53%

33%

46% 47%

53%

33%

60%

37%

47%

40%

53%

10%

0%

14%

7%
10% 10%

16%

7%

14%

0%

10%

20%

30%

40%

50%

60%

70%

All
respondents

Consumer Energy,
mining and

utilities

Financial
services

Industrial
and

chemicals

Leisure Pharma,
medical and

biotech

Real estate TMT

Significantly more scrutiny Moderately more scrutiny No change
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Which ESG issues are most important to your firm and your current investor base? (Rank from 1 to 3, where 1 = most important)
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3%

2%

7%

6%

5%

14%

9%

11%

30%

13%

0%

1%

12%

8%

6%

12%

13%

15%

18%

15%

0%

0%

2%

4%

6%

8%

16%

18%

18%

28%

0% 5% 10% 15% 20% 25% 30% 35%

Gender/BAME diversity in board membership

Tax avoidance

Consumer protection

Water management

Product safety

Internal controls/governance

Business ethics

Data privacy

Climate change / greenhouse gas emissions

Workplace diversity

1 2 3
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CMS Global ESG Brochure
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Speakers
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Stefan Brunnschweiler
Partner
Corporate/M&A Group

CMS Switzerland
T +41 44 285 11 11
E stefan.brunnschweiler@cms-vep.com

Roman Tarlavski
Partner                            
Corporate/M&A Group

CMS Netherlands
T +31 20 3016 312
E roman.tarlavski@cms-dsb.com
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Your free online legal information service.

A subscription service for legal articles on a variety of topics delivered by email.
cms-lawnow.com

The information held in this publication is for general purposes and guidance only and does not purport to constitute 
legal or professional advice. It was prepared in co-operation with local attorneys.

CMS Legal Services EEIG (CMS EEIG) is a European Economic Interest Grouping that coordinates an organisation 
of independent law firms. CMS EEIG provides no client services. Such services are solely provided by CMS EEIG’s 
member firms in their respective jurisdictions. CMS EEIG and each of its member firms are separate and legally 
distinct entities, and no such entity has any authority to bind any other. CMS EEIG and each member firm are liable 
only for their own acts or omissions and not those of each other. The brand name “CMS” and the term “firm” are 
used to refer to some or all of the member firms or their offices; details can be found under “legal information” 
in the footer of cms.law.

CMS locations:
Aberdeen, Abu Dhabi, Algiers, Amsterdam, Antwerp, Barcelona, Beijing, Beirut, Belgrade, Bergen, Berlin, Bogotá, 
Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, Cologne, Dubai, Duesseldorf, Edinburgh, Frankfurt, 
Funchal, Geneva, Glasgow, Hamburg, Hong Kong, Istanbul, Johannesburg, Kyiv, Leipzig, Lima, Lisbon, Liverpool, 
Ljubljana, London, Luanda, Luxembourg, Lyon, Madrid, Manchester, Mexico City, Milan, Mombasa, Monaco, 
Moscow, Munich, Muscat, Nairobi, Oslo, Paris, Podgorica, Poznan, Prague, Reading, Rio de Janeiro, Rome, 
Santiago de Chile, Sarajevo, Shanghai, Sheffield, Singapore, Skopje, Sofia, Stavanger, Strasbourg, Stuttgart, 
Tel Aviv, Tirana, Utrecht, Vienna, Warsaw, Zagreb and Zurich.

cms.law
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